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(i) 


STATEMENT OF QUESTIONS PRESENTED | 


1. Whether the Court below erred in holding as a matter 
of law that Capitol Hill Parking is without standing to remain a party 
to the condemnation proceeding herein or to share in the funds deposited 
by the United States in the Registry of the Court, and in granting 
Washington Terminal Company's motion for summary judgment on its 
claim for declaratory judgment to that effect, and in depriving 
appellant of a condemnation jury trial under Title 16-632 D.C. Code 
(1951)? 2 
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| 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,098 


CAPITOL HILL PARKING, INC., | 
Appellant, 


THE WASHINGTON TERMINAL COMPANY, et al., 
UNITED STATES OF AMERICA, : 


Appellees : 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction pursuant to Title 16-638, 
D.C. Code (1951). 


Decision Below 


The decision of the Court below is set out in the Joint 
Appendix hereto at page 34. 


STATEMENT OF THE CASE 


On October 23, 1953 appellant entered into an agreement 
with The Real Estate and Improvement Company of Baltimore City and 
The Washington Terminal Company, owners of Union Station, for the 
use of certain lots in Square 692, adjacent to the south side of the old 
House Office Building at New Jersey and C Streets, S.E. (J.A. 27) 
Under the terms of the agreement, appellant was required to obtain 
approval of the Board of Zoning Adjustment to use the land as a com- 
mercial parking lot. Zoning hearings and litigation in Court (e.g., 
Selden v. Capitol Hill S. E. Citizens Assoc. 95 App D.C. 62, 219 F 
2nd 33) were not concluded until May 31, 1955, when the Supreme Court 
of the United States acted on a petition for certiorari. (349 U.S. 944) 


Immediately thereafter, appellant commenced construction 
and graded the land, surfaced it with asphalt, installed cement curbs 
and drive ways, erected light poles and an electrical system, built 
sewer and drainage connections, and landscaped the parking lot with 
lawn and some 700 shrubs. Construction was completed on June 7, 
1955. Capitol expenses and litigation costs amounted to approximately 
$30,000.00 by then. 


On June 24, 1955, just 17 days later, the Government filed 
a notice of condemnation of the land for use as a site for an addition to 
the House Office Building. (J.A. 1) Appellant filed an answer 
within the requiredtime. (J.A. 6) The Government moved to 
strike appellant's answer (R. 19) , which motion the Court below 
granted (R. 87) . The Government filed a declaration of taking 
(J.A. 12) and deposited $95,000.00 in the Registry of the Court. 
The Washington Terminal Company moved for judgment on the pleadings 
or summary judgment which the Court below granted (J. A. 34) 
on the grounds Capitol Parking had no compensable interest, as set 
forth in its memorandum letter of opinion. (J.A. 34) 
This appeal is taken from that decision and judgment. 
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3 
STATUTES INVOLVED 


Title 16-632, D.C. Code (1951): 
Trial -- Measure of compensation. 


"After such view and the jury shall have returned 
to the court, the trial of said cause shall be proceeded 
with before the court and jury. Any person who has 
appeared in the cause claiming any right, title, interest, 
or estate in the land to be taken, or compensation on 
account of the taking of the same, shall have the right 
to submit evidence concerning the value of such land, 
parcel by parcel, the nature and extent of his right, 
interest, or estate therein, and the compensation 
justly due for the taking of the same. No new structure 
or substantial alteration of a permanent nature, the 
purpose of natural effect of which is to enhance the value 
of the land to be taken, erected, or made thereon after 
the institution of the condemnation proceedings shall be 
taken into consideration in assessing and awarding 
compensation for said land. If the land to be valued 
shall have been taken by virtue of a declaration of 
taking, as provided in sections 16-619 to 16-644, said 
land shall be valued for the purposes of compensation 
as of the date of such taking; and if, by act of the 
owner or other party claiming to be entitled to 'com- 
pensation, the value of the land for the use for which 
it is to be taken has been diminished, as by cutting 
trees, excavating, grading, or otherwise altering its 
physical condition, allowance, if petitioner so elects, 
shall be made in assessing compensation for such 
diminution in value. Every party, whether petitioner 
or respondent, may except to any ruling of the court 
admitting or excluding evidence, granting, rejecting, 
or modifying prayers for instruction, or other ruling 
made in the cause in like manner as in other civil 
trials." (Mar. 1, 1929, 45 Stat. 1418, ch. 416, Sec. 14.) 


4 
SUMMARY OF ARGUMENT 


Appellant herein, Capitol Hill Parking, was an occupant of 
lots 801, et al, at New Jersey and C Streets, S. E. under a license and 
agreement from the fee owner, giving it a right of possession for an 
indeterminate period, or in perpetuity, subject to a reverter or right of 
| re-entry on 30 days notice or in the event of breach of covenant. Pur- 
| suant to said agreement, appellant was to make substantial improvements 
on the land, of a kind which could not be removed. The agreement be- 
| tween appellant and Washington Terminal Co. is ona standard B & O 
Railroad lease form and, indeed, the lessor is described through- 
out as "Railroad". Although the agreement is signed by Washington 
‘Terminal, and B & O Railroad is scratched out in the first paragraph, 
it is not clear whether Washington Terminal is the lessor, or is 


simply the general agent of the B & O Railroad (See par. 8 of agreement). 


| (J.A. 27) In any event, at the time the agreement was entered 


into, both parties contemplated that appellant would operate the land as 
a commercial parking lot for a period extending into the indefinite 
future , and neither had knowledge of the impending condemnation. 


As a result of the condemnation, the improvements which 
appellant affixed to the land were taken for public use and are actually 
_used as a parking lot by Congress at the present time. Under the 
Constitution, appellant is entitled to just compensation. Under Title 
16-632, D.C. Code (1951) appellant is entitled to have a special 
_ property holders’ (Title 16-629 D.C. Code, 1951) condemnation jury 
determine the "nature and extent of (its) right, interest, or estate 
therein, and the compensation justly due with the taking of same." 


The Court below deprived appellant of its stautory right to 

_ a jury determination of its interest and compensation therefor by 

summarily declaring that appellant had no interest, the very issue to 

be tried by the special jury of 5 property owners provided in Title 16- 
629 D.C. Code (1951). 





4) 
ARGUMENT 


The Court Below Erred In Granting 
Summary Judgment Against Appellant 


A lessee, in the position of appellant, who has affixed im- 
provements to land, whether they revert to the fee owner at the end of 
the lease or not, is entitled to compensation when the fee and improve- 
ments are taken for public use. Carlock v. U.S., 53 F. 24926. In 
the Carlock case, supra, this Court said: : 

"We are not impressed with the contention of 

counsel for the government to the effect that the 

tenant is not entitled to any consideration or 

remuneration for the improvements which he 

placed upon the premises since the improve- 

ments revert to the owner at the termination 


of the lease. The expenditures for improve- 


ments undoubtedly were a part of the consider - 
ation entering into the contract for the leasing 


of the property, and presumably reduced toa 

considerable extent, at least, the rental 

named in the lease. These expenditures for 

improvements were made by the tenant on the 

basis of the ten year lease and the enjoyment 

of the benefits to be derived therefrom ice that 

period." 

In National Metropolitan Bank of ae v. Stoner, 
85 App. D.C. 157, 177 F. 2d 37, this Court held that a mother had an 
interest in condemnation proceeds paid to her son to whom she had 
conveyed land under an agreement that it would revert to her if the 
son predeceased her. Certainly appellant herein has more interest 


than this mother's reverter. 


In U.S. v. Certain Parcels of Land in a 55 F. 
Supp. 257, it was recognized that a lease-hold from year to year with 
a continuing option for an indeterminate period is a compensable 
interest. 


In the case at bar, appellants' interest in the land was at the 





¥ 


e 
6 ’ 
very least a lease or right of possession and occupancy, which is the r 


same thing, from month to month with a continuing option to renew for 
an indeterminate period in futuro. Moreover, in fair contemplation of 





the intent of the parties to the agreement herein, appellant was given a ~ 
far more substantial interest -- a right of possession, occupancy, use, a 
and to affix permanent improvements for the specialized purpose of a ° 


commercial parking lot (curbs, landscaping and blacktop, which make 

the land unusable for any other purpose) -- for an indeterminate period 

which would terminate only on one of two conditions precedent to a right 

of re-entry or reverter, by the fee owner, i.e. , breach of covenant or ! 
30 day notice. 


The Court below concluded that appellant has no compensable 
interest in the lands condemned herein because the agreement contains 
language in Paragraph 9 that appellant "shall (not) at any time own or 
claim any right, title or interest in or to the premises". (J.A. 27) 

At most this language defines the relationship of lessor and lessee. 
Certainly it cannot be read to allow the Government to take appellant's 
property for public use without compensation. More particularly, this 
Court can notice the fact that the lease herein is a typical railroad form 
lease used throughout the industry. It was never intended to govern 
rights in condemnation proceedings, but rather to protect the railroad 
in the free use of its property as to lessees. Regardless of whatever 
artful language the railroad sought to use to escape the obligations of a 
lessor (e.g., entitling the document "lease and agreement", then in the 
body using the language of a license so as to limit the tenant's rights), 
the law must look through it to the true relationship of the parties as it 
was contemplated by each. 


For example, the law frowns on forfeitures, and any con- 
struction of the document which would cause appellant to suffer a for- 
feiture is to be avoided. U.S. v. One 1936 Ford, 307 U.S. 219. ™ 
Just as a tortfeasor cannot contract away his liability for negligence, 
so cannot a lessor demand of a lessee that he forfeit his rights as such. 
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However, reviewed more technically appellant's rights are 
clearly spelled out in Title 16-632, D.C. Code (1951) which provides 


as to condemnation proceedings: | 
| 

"'* * * the trial of said cause shall be proceeded 
with before the court and jury. Any person who 
has appeared in the cause claiming any right, 
title, interest, or estate in the land to be aon. 
or compensation on account of the taking of same, 


shall have a right to submit evidence concerning 

the value of such land, parcel by parcel, the 

nature and extent of his right, interest or estate 

therein, and the compensation justly due with the 

taking of same". (Emphasis supplied.) | 

A plain reading of the statute makes it obvious that Congress 
has given appellant a mandatory statutory right to have the special 5 

| 

man jury of property holders provided in Title 16-629 D.C. Code (1951) 
determine two issues, i.e. , (1) "the nature and extent of (its) right, 


interest, or estate'', and (2) "the compensation justly due". 


Both of these questions are fundamentally matters of fact, 
properly triable by a jury under any circumstances. Metropolitan 
Life Ins. Co. v. Adams, 37 A. 2d 345. But in the case at bar, Congress 
could not have made it plainer that a jury of special qualifications is to 
determine these matters. The whole purpose of Title 16-632 is to take 
from the Court below the task of determining these issues, and put it 


in the hands of local property owners. 


| 
And even if there were some validity for the Court's 
assumption that Paragraph 9 of the agreement between the parties 
governs the Constitutional right to just compensation for condemned 
property which exists between appellant and the Government, the dif- 
ference in language between Paragraph 9 and Title 16-632 D.C. Code 
(1951) would make it inapposite here. It is obvious that Paragraph 9 
of the railroad lease uses "right, title or interest" to obviate claims to 
fee title by adverse possession, or overlooked occupancy, or the other 
events that occur with a great railroad with extensive property in many 
| 
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states. The word "estate", which refers to a lessee or tenant, is not 
used in Paragraph 9. Significantly, however, it is used in Title 16-632 
‘D.C. Code (1951), emphasizing that appellant is entitled under the 


statute to a jury trial on this issue. 


Although the Court below did not base its decision that 
appellant has insufficient standing to participate in the condemnation 
proceedings on Title 16-639 D.C. Code (last sentence) and Rule 71 A(h) 
(last sentence) of the Federal Rules of Civil Procedure, the Court in its 
‘decision suggests that appellant would not under these provisions be 
entitled to a jury trial in any event. Here again the Courterrs. These 


provisions are: 


Title 16-639: 
"The Court, upon the application of the 

petitioner or of any party in interest, shall 

have power to determine and direct who is 

entitled to receive payment of the money so 

paid into the registry * * *" 

Rule 71 A(h), F.R.C.P.: 

"Trial of all issues shall otherwise be by 

the Court." 
Obviously, Rule 71 A(h), whatever it may mean as to the rest of the 
United States, cannot repeal or amend Title 16-632 D.C. Code. 
Repeals by implication are not favored in the law. Ritholz v. March, 
70 App. D.C. 283, 105 F 2d 937. Title 16-632 is a special law apply- 
ing to the District of Columbia where so much Federal condemnation 
activity takes place at the seat of the Government. Promulgation of 
Rule 71 A(h) by the Supreme Court could hardly be said to have been a 
valid repealer of that law. 


In a Similar vein, the last sentence of Title 16-639 seems 
clearly aimed at action of the Court after a jury has made its determin- 
ation upon receiving the property as provided in Title 16-632. Certainly 


Congress cannot be charged with such vacuous action as giving a right 
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of jury trial in 16-632, providing a special jury in 16-629, then nullify- 
ing the whole procedure by giving the Court full discretion to determine 
estate and compensation in later section 16-639. Once a jury determin- 
ation of the issues is made, the way is paved for the Court to order 


money on deposit with the Court disbursed pursuant to Title 16-639. 


Apart from the complicated provisions of Title 16-632, 639 
and Rule 71 A(h), and the artful language of Paragraph 9 of the railroad 
lease, this Court should address itself to the basic constitutional 
problem. The undisputed facts are that appellant made a substantial 
investment in some land by converting it from a vacant, weed-grown 
lot to a commercial parking lot. Appellant made its investment under 
circumstances which clearly contemplated that it should have a con- 
tinuing and substantial interest in the premises. For example, 
Paragraph 8 of the railroad lease recognizes that title to the improvements 
remains in appellant, with a right of removal. When the Government 
filed its notice of condemnation 2-1/2 weeks after appellant commenced 
business, the lessor was no longer able to deliver to appellants the land 
for parking lot use under the lease. By the same token, appellant 
could not go forward with erection of its office structure, enter into 
long term parking contracts with customers, or do anything else to 
promote its business. Neither party could perform under the agree- 
ment, due to supervening action of the Government. : There was mis- 
take of fact and failure of consideration due to Governme nt taking. 
Certainly neither party would have entered into agreement had the facts 
been known, and neither could perform once the notice of condemnation 
was filed. , 


At present, the railroad has been awarded by the Court 
below just compensation for the fee, including compensation for 
appellant's property. Appellant has a constitutional right to just com- 
pensation. At present it is the victim of a forfeiture. The Government 
is presently parking cars on appellants improvements. Yet the Govern- 
ment, although it has taken title to appellant's property and succeeded 
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to its interest, has not compensated appellant. Appellant cannot be- 
lieve that either Congress or the Constitution contemplated such a re- 
sult. 


The Supreme Court has recognized that the right to occupy 
is in itself a compensable interest. For example in U.S. v. General 
Motors Corp. , 323 U.S. 373, 379 it held: 


"The right to occupy for a day, a month, a year, 
or a series of years, in and of itself and without 
reference to the actual use, needs, or collateral 
arrangements of the occupier, has a value. 

* * * * * For fixtures and permanent equipment 
destroyed or depreciated in value by the taking, 
the respondent is entitled to compensation. 

* * * * * This is true whether the fixtures and 
equipment would be considered as such between 
the vendor and vendee, or as a tenant's trade 
fixtures. In respect of them, the tenant whose 
occupancy is taken is entitled to compensation 
for destruction, damage, or depreciation in 
value." 


| This same principle was restated in U.S. v. Avigation 
Easement, 140 F. Supp. 289. 


Surely appellant comes within the Supreme Court's rule. 


In construing the statutes referred to herein, this Court 


should be guided by the rule of construction laid down in U.S. v. Rauers, 
70 F. 748: 


"A fundamental principle of law controlling all 
matters of this character is that every statute 

which undertakes to appropriate in any manner 
the property of private persons for public use 

must be strictly construed." 


Appellant's treatment so far by the Government in this 
matter is pretty well described in U.S. v. 31221.07 Acres of Land, 
143 F. Supp. 385: 





11 


"Presented by this record is an example of how 
property rights of private citizens guaranteed 
by the Federal Constitution and statutes can be 
almost literally trampled by an arrogant and 
independant bureaucracy in the name of ‘public 
interest'." | 

| 


CONCLUSION 


Appellant submits the Court below erred in concluding 
appellant has no interest in the condemned premises. An easement 
or servitude is a compensable interest, Monk v. Dana, 110 S.W. 2d 84, 
so is a contract granting hunting andfishing rights, Jones v. Trulock, 
158 S.E. 326, an inchoate right of dower, Madigan v. Walsh, 22 Wis. 
501, a ground rent, McCammon v. Cooper, 69 N.E. 658, a lien, Due v. 
Bankhardt, 152 S.W. 786, an incorporeal heriditament such as an oil 
lease, Commissioner v. McKinney, 87 F. 2d 811, a right to erect and 
maintain a pier, Hartmen v. Powell, 59 A. 628, a tenancy at will, 
Hayes v. Atlanta, 57 S.E. 1087, 1089, anda tenancy at will where im- 
provements are erected, Sheehan v. City of Fall River, 73 N.E. 544. 
Appellant submits the Court below is clearly wrong in holding appellant 
has no standing. Further, appellant submits that the Court below 
erred in taking the questions of interest or estate and amount of 
compensation from a special condemnation jury as provided in Title 16- 
632 D.C. Code. Appellant requests this Court to reverse the court 
below and send the case back with instructions to submit the case to a 


condemnation jury 


If it does not, appellant has no other adequate remedy. Certainly, 
although the Court below suggests it, appellant cannot sue Washington 


Terminal because the Government appropriated appellant's property. 
Respectfully submitted, 


CARL L. SHIPLEY 
ROY ST. LEWIS: 


| 
982 National Press Bldg. 
Washington 4, D. Cc. 


Attorneys for Appellant 
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JOINT APPENDIX 
IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
[Filed June 24, 1955] 


DISTRICT COURT DOCKET NO. 8-55 


UNITED STATES OF AMERICA, ) 
) 

PLAINTIFF, ) 

v. ) 

) 
SEVEN PARCELS OF LAND IN ) | COMPLAINT 
SQUARE NO. 692 IN THE ) 
DISTRICT OF COLUMBIA, ) 
) 
) 
) 
) 


WASHINGTON TERMINAL COMPANY 
ET AL. , and UNKNOWN OWNERS, 


DEFENDANTS 
) 


1. This is an action of a civil nature brought by the United States 
of America at the request of the Architect of the Capitol with the approval 
of the House Office Building Commission, for the taking of property 
under power of eminent domain and for the ascertainment and award of 


just compensation to the owners and parties in interest. 


2. The authority for the taking is the Act of Congress approved 
April 22, 1955 (Ch. XIIA, Public Law No. 24, 84th Congress - 1st 
Session, known as the "Additional House Office Building Act of 1955"), 
and the pertinent provisions of the Act of Congress approved March 1, 
1929 (16 D. C. Code, Section 619, et seq.), and all other acts 
amendatory of or supplementary to the said acts. : 


3. The public use for which the property is to be taken is as a 
site for an additional office building for use of the House of Representa- 
tives of the United States and for additions to the United States Capitol 
Grounds. | 
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4. The interest in the property to be acquired is an estate in fee 
simple, reserving to the owners and others having interests therein the 
right to operate and maintain the existing tunnel for railroad purposes 
through and under the said lands. 


5. The property so to be taken is described in Exhibit "A" here- 
to attached. 


6. The persons, firms or corporations having an interest in the 
property whose names are now known are shown in the Exhibit ''B" 
hereto attached. 


7. The Board of Commissioners of the District of Columbia may 
have or claim an interest in the property by reason of taxes and assess- 
ments due and exigible. 


8. In addition to the persons named, there are or may be others 
-who have or may claim some interest in the property to be taken, 


whose names are unknown to the plaintiff and such persons are made 


parties to the action under the designation "Unknown Owners." 


WHEREFORE the plaintiff demands judgment that the property be 
condemned and that just compensation for the taking be ascertained 
and awarded and for such other relief as may be lawful and proper. 


/s/ Leo A. Rover 
United States Attorney 


/s/ Robert R. MacLeod 
Attorney, Departne nt of Justice * * * 


Trial by jury of the issue of just compensation is demanded by 
_ plaintiff. 


/s/ Robert R. MacLeod 
Attorney, Department of Justice 
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EXHIBIT "A" (Attached to Complaint) 
[Filed June 24, 1955] 


The lands to be acquired herein are described as all of those lots 
or parcels of land in Square No. 692 in the District of Columbia, as 
now more particularly shown and designated among the Records in the 
Offices of the Assessor and Surveyor of the District of Columbia as 


follows: 


Parcel No. 1: 
Lot No. 801 
Parcel No. 2: i 
Lots Nos. 800, 809, 811, 812, 814 and 818 


EXHIBIT "B" (Attached to Complaint) 


The parties having an interest in the property to be acquired 
herein, whose names are now known, are as follows: 


Parcel No. 1: | 
Washington Terminal Company, a corporation. 
Capitol Hill Parking, Inc. : 
Parcel No. 2: | 
Real Estate and Improvement Company 
of Baltimore City, Inc., a corporation. 
Capitol Hill Parking, Inc. i 


NOTICE OF CONDEMNATION , 
[Filed June 24, 1955] 


Washington Terminal Company. 


‘ 


Real Estate and Improvement Company of 


1 
| 
| 


Baltimore City, Inc. 





c/o Hamilton and Hamilton 
Attorneys at Law 
Union Trust Building 
Washington, D. C. 
Capitol Hill Parking, Inc. 
c/o Carl Shipley 
National Press Building 
Washington, D. C. 
You are hereby notified that a complaint in condemnation has 
heretofore been filed in the office of the clerk of the above-named court 
'in an action to condemn an estate in fee simple absolute in the property 
described in Exhibit "A" attached hereto and made a part hereof for 
public use as a site for an additional office building for use of the 
House of Representatives of the United States and for additions to the 
United States Capitol Grounds. 


The authority for the taking is the Act of Congress approved 
April 22, 1955 (Ch. XIIA, Public Law No. 24, 84th Congress - lst 
Session, known as the "Additional House Office Building Act of 1955"), 
and the pertinent provisions of the Act of Congress approved March 1, 
1929 (16 D. C. Code, Section 619, et seq.), and all other acts amendatory 
of or supplementary to the said acts. 


You are further notified that if you have any objection or defense 
to the taking of your property you are required to serve upon plaintiff's 
attorney at the address herein designated within twenty days after 
personal service of this notice upon you, exclusive of the day of service 
an answer identifying the property in which you claim to have an interest, 
stating the nature and extent of the interest claimed and stating all your 
objections and defenses to the taking of your property. A failure so to 
serve an answer shall constitute a consent to the taking and to the 


authority of the court to proceed to hear the action and to fix the just 


compensation and shall constitute a waiver of all defenses and objections 
_ not so presented. 
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You are further notified that if you have no objection or defense 
to the taking you may serve upon plaintiff's attorney a notice of 
appearance designating the property in which you claim to be interested, 
and thereafter you shall receive notice of all proceedings affecting the 
said property. ! 

You are further notified that at the trial of the i issue of just com- 
pensation, whether or not you have answered or served a notice of 
appearance, you may present evidence as to the amount of the compen- 
sation to be paid for the property in which you have any interest and you 
may share in the distribution of the award of compensation. 

You are further notified that plaintiff has demanded a trial by jury 
of the issue of just compensation. 


/s/ Robert R. Sei 


Attorney, Department of Justice 
* x * 


EXHIBIT "A" (Attached to Notice of f Condemnation) 
[ Filed June 24, 1955] 

The lands to be acquired herein are described as all of those lots 
or parcels of land in Square No. 692 in the District of Columbia, as now 
more particularly shown and designated among the Records in the Offices 
of the Assessor and Surveyor of the District of Columbia as follows: 

Parcel No. 1: | 
Lot No. 801 
Parcel No. 2: | 
Lots Nos. 800,809, 811, 812, 814 and 818 


EXHIBIT "Br!" (Attached to Notice of Condemnation) 


The parties having an interest in the property to be acquired 
herein, whose names are now known, are as iat 
Parcel No. 1: : 
Washington Terminal Company, a corporation 
Capitol Hill Parking, Inc. | 


Parcel No. 2: 
Real Estate and Improvement Company 
of Baltimore City, Inc. , a corporation. 
Capitol Hill Parking, Inc. 


ANSWER OF DEFENDANT 
CAPITOL HILL PARKING, INC. 
[Filed July 16, 1955] 


Comes now Capitol Hill Parking, Inc. , by its attorneys, and makes 
answer to the complaint herein, in accordance with Rule 71A, F.R.C.P., 
as follows: 
1. Defendant Capitol Hill Parking, Inc. is lessee and oc- 
cupant of land in Square 692, identified as Lot No. 801, in Parcel No. 1, 
and Lots Nos. 800, 809, 811, 812, 814, and 818 in Parcel No. 2. 
2. The nature and extent of said interest is set forth in the 
agreement attached hereto and made a part hereof. 
3. Defendant Capitol Hill Parking, Inc. objects to the 
_taking of its property interest in the above identified property for the 
following reasons: 

(a) On October 23, 1953, this defendant entered 
into an agreement with the Real Estate and Improvement Company of 
Baltimore City and the Washington Terminal Company for the use of 

above identified Lots 800, 801, 809, 811, 812, 814 and 818 in Square 
692 as a commercial parking lot. 
Under the terms of said agreement this 
defendant was required to obtain necessary approval of the Board 


of Zoning Adjustment and to grade, surface, screen, and light said 


parking lot, as well as construct driveways and sewer connections. 
Prior to executing said lease agreement with 
i defendant , the lessor had offered to lease said property to the House of 
Representatives and submitted a lease to the Sergeant at Arms. A 
special parking sub-committee of the House Administration Committee 
relinquished said unexecuted lease to defendant's predecessors in 
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interest in return for fifty (50) parking spaces for members of Congress, 
in order to save the House of Representatives the expense of surfacing 
and operating said parking lot and the expense of obtaining Board of 
Zoning Adjustment approval. | 

In reliance on this agreement with said special 
House Administration Subcommittee, defendant incurred the expense of 
protracted litigation to obtain Board of Zoning Adjustment approval of 
said parking lot, plus substantial expenditures for grading, surfacing, 
screening, cutting driveways and making sewer connections. Defendant 
was not able to conclude litigation until May 31, 1955, when the Supreme 
Court of the United States ruled finally on the matter. Construction was 
not completed until June 7, 1955, on which date said parking lot was 
finally opened for business. On June 24, 1955, just seventeen (17) 
days later, the Congress seeks to condemn the property. 

Said parking lot will accomodate not more than one 
hundred and fifty (150) automobiles. By agreement the Congress is 
entitled to fifty (50) of those spaces at the present time. Defendant 
states it is arbitrary, capricious and an act of bad faith for the House 
Administration Committee now, after defendants have gone to great 
effort to construct said parking lot, to condemn same. Defendant ob- 
jects to such condemnation on the ground that it violates the original 

understanding between the condemnor and this defendant , and 
impairs the obligations of the agreement between them. 

(b) This defendant objects to the taking of its 
interest in the above identified property on the ground that such taking 
is not for a public use, but, contrarily, simply to deny to defendant 
its constitutional right to engage in the business of its choice at the 
location of its choice in accordance with local law. As indicated in the 
copies of letters attached hereto and made a part hereof, the House of 
Representatives does not want the land for parking or other purposes, 
or any other public use and the proposed taking is arbitrary and 
capricious. | 
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grounds that the Act of April 22, 1955 (P.L. 24, 84th Cong.) does not 


The letter of Congressman Carl Vinson dated March 30, 1955 and 


that at the very time P.L. 24 was on the verge of passage in Congress he, 
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(c) This defendant objects to the taking of its inter- 
est in the above identified lands on the ground that the Act of April 22, 
1955 (P.L. 24, 84th Cong.) does not authorize a taking except for 
purposes of an additional House Office Building and appurtenant or 
necessary facilities, or for additions to the Capitol grounds. As set 
forth above, the land is not being taken for the stated statutory purposes 
as an office building site or any appurtenant structure, or for an addition 
to the Capitol grounds. 

(d) This defendant objects to the taking on the 


sufficiently state the public use for which defendant's interest in the 
above identified lands is to be taken. Section 1201 of said Act refers to 
a House Office Building site, and "appurtenant or necessary facilities", 
but does not specify what the quoted terms mean so that it cannot be 
determined whether the statutory purpose is actually for a public use. 


April 13, 1955, attached hereto and made a part hereof, clearly indicate 


as the official spokesman for the House Office Building Commission, 
was stating that the property in which this defendant has an interest was 
absolutely not needed for public use, and stating further that adequate 
parking facilities were available, and indicating his objections to de- 
fendant's parking lot were of a personal nature and not related to public 
use. This defendant objects to this taking as an arbitrary abuse of 
discretion. Square 692 contains, in addition to defendant's parking 
lot, 2 commercial hotel (The Congressional) and some tenement and 
other houses. The condemnor is not taking these facilities, but only 
defendant's parking lot, which is a parallelagram situate across the 
center of Square 692. Said condemnation takes defendant's interest in 





said property without due pracess of law. . 
WHEREFORE, the premises considered, this defendant requests < 
the Court to dismiss the complaint herein for the reasons stated. < 


/s/ Roy St. Lewis 
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/s/ Carl L. Shipley 
Attorneys for Defendant. * * * * 


[CERTIFICATE OF SERVICE] 
/s/ Carl L. Shipley 
EXHIBIT "A" (Attached to Answer of Defendant) 
[Filed July 16, 1955] 

HOUSE OF REPRESENTATIVES | 
Mr. Theodore I. Coe, Chairman March 30, 1955 
Board of Zoning Adjustment ! 
District of Columbia 
District Building 
Washington, D. C. 
Dear Mr. Coe: 

This is with reference to the action of the District Board of Zoning 
Adjustment which, on October 1, 1953, granteda zoning variance cover- 
ing a portion of square #692, Southeast section of the District of 
Columbia, which variance would have permitted the establishment of a 
commercial parking lot on this property. | 

Since the late William Russell, who was then Sergeant at Arms of 
the House of Representatives, appeared before your Board in support of 
the granting of a zoning variance, your Board undoubtedly was under 
the impression that to grant the variance would be to cooperate with the 
official wishes of the House of Representatives. However, neither the 
House of Representatives nor the House Committee on Administration, 
which has the official cognizance over the parking problems of the House, 
has ever taken any official action in this regard. That fact is made 
abundantly clear in the resolution which was today unanimously passed 
by the House Committee on Administration. : 

Assuming that there has been made available to you a copy of this 
resolution, you will note that statement in paragraph 3, "The report at 
that time made no recommendations relative to this feature, and the 
Committee on House Administration did not subsequently expand or 
amplify that item. It is considered to lie outside the Committee's 
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jurisdiction."" It is, therefore, obvious that any decision of the Board 
which justified the granting of the zoning variance on the basis "that the 
site was needed as an incident to the operations of the government" can- 
not in fact be justified. 

Supplementing the foregoing, I wish to point out that the Honorable 
Sam Rayburn, Speaker of the House, and I are the majority members of 
the three member Building Committee for the House of Representatives. 
We have recently had approved in the House an authorization for a new 
House Office Building which will include adequate parking facilities for 
Members and employees of the House. A sufficient sum has already 
been approved to begin work and we propose to proceed without delay. 
It is, therefore, obvious that the House of Representatives through the 
Building Committee of which Iam a member will meet its own responsi- 
bilities concerning parking. I have discussed this matter fully with 
Speaker Rayburn. He concurs fully in the viewpoint which I have here- 
in expressed and in my advising you to this effect by this letter. 

I trust that your Board will initiate such action as may be required 
to rescind its previous action in granting the zoning variance on 
square #692 Southeast, in order to ensure that we will not be faced with 
the unwarranted encroachment of a commercial parking lot in the 
immediate vicinity of the House Office Building. 

Sincerely yours, 


Carl Vinson, M. C. 


EXHIBIT '"'B" (Attached to Answer of Defendant) 
[ Filed July 16, 1955] 


HOUSE OF REPRESENTATIVES 


April 13, 1955 


Mr. Theodore Irving Coe, Chairman 
Board of Zoning Adjustment 
Government of the District of Columbia 
Washington, D. C. 





Dear Mr. Coe: : 

Upon returning to my office today following the Congressional 
Easter recess, I have received and noted the contents of your letter 
of April 5, in response to my letter of March 30 relative to the pending 
possibility of the establishment of a commercial barking lot immediately 
adjacent to the old House Office Building. : 

Frankly I am disappointed to find that you reply upon an assumed 
legal position in declining to reconsider this matter and, at the same 
time, ignore the facts which should have guided al Board in the 
first instance. ! 

Your response makes no reference to oe) three of my 
letter wherein I allude to the basis upon which the Board reached its 
decision. The Board's decision was specifically justified, in part, on 
the basis that "the site was needed as an incident to the operations of 
the Government."’ In my letter I cited the facts which completely 
refute that idea. On the contrary, the facts are that this commercial 
parking lot is not only not needed as an incident to the operations of the 
Government, but is specifically not desired. In view of our diversity of 
opinion on this point it is requested that you promptly advise me of the 
basis upon which you arrived at the conclusion that this commercial 
venture was required "as an incident to the operations of the Govern- 
ment." | 

Iam sure it is obvious to you that my convictions on this matter 
are such that I do not propose to let the matter rest in its present status. 
As I previously advised you, the Speaker of the House was in full support 
of my position as set forth in my letter of March 30. 

Therefore, in order that I might be advised as to the next 
appropriate step to take in this matter, I would appreciate your prompt 
response to the additional considerations which I have herein set forth. 


Sincerely yours 5 


Carl Vinson, M. C. 





31 


32 


12 


DECLARATION OF TAKING 
[Filed Oct. 29, 1956] 
I, J. George Stewart, Architect of the Capitol, hereby declare 


that: 


1. The lands described in the Exhibit ''A" attached hereto are 
hereby taken for the use of the United States of America under 
authority of the Act of Congress approved April 22, 1955, (Ch. XIA, 
Public Law No. 24, 84th Congress - 1st Session, known as the "Additional 
House Office Building Act of 1955"'), and the Act of Congress approved 
March 1, 1929 (16 D.C. Code, Section 628). 

2. The public use for which said lands are taken is as a site for 
an additional office building for use by the House of Representatives 
and for additions to the United States Capitol Grounds. 

3. A description of the lands taken sufficient for identification 


thereof is set forth in the said Exhibit "A" attached hereto. 


4. The interest in the property to be acquired is an estate in fee 
simple, reserving, however, to the Washington Terminal Company and 
the Real Estate and Improvement Company of Baltimore City, both 
corporations, their successors and assigns, the right to operate and 
maintain the existing tunnel for railroad purposes through and under 
the herein described lands, with the said right to operate and maintain 
the existing tunnel to include the right of said companies, their 

successors and assigns, to renew, replace, repair and recon- 
struct the said existing tunnel and the right to enlarge the said tunnel 
by deepening only; provided that the exercise by the said companies 


of the right to renew, replace, repair, reconstruct, and to enlarge the 
said tunnel by deepening only shall not interfere with the full possession 
and enjoyment of the estate to be acquired herein by plaintiff or its 


assigns; and provided that the said companies, their successors and 
assigns, shall not be obligated to provide or maintain lateral or sub- 
jacent support other than for the said lands in their present physical 


condition. 
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5. A plan showing the lands taken is attached hereto as 
Exhibit "B". 

6. A statement of the sum of money estimated by me to be just 
compensation for the said lands taken is set forth in the said Exhibit "A" 
attached hereto, and said sum is deposited in the registry of the 
court to the use of the persons entitled thereto. | 

IN WITNESS WHEREOF, I, J. George Stewart, Architect of the 
Capitol, acting under the authority of the aforesaid Acts of Congress, 
have signed the Declaration of Taking this 25th day of October, 1956. 


/s/ J. George Stewart 
Architect of the Capitol 


EXHIBIT "A" (Attached to Declaration of Taking) 
The lands to be acquired herein are described as all of those lots 
or parcels of land in Square No. 692 in the District of Columbia, as 
now more particularly shown and designated among the Records of the 
Offices of the Assessor and Surveyor of the District of Columbia as 
follows: i 
Parcel No. 1: i 
Lot No. 801. 
Parcel No. 2: 
Lots Nos. 800, 809 and 811 
AND ALSO all of that lot or parcel of land consisting of parts of 
Original Lots 6 and 8 in Square 692, described as follows: 
Beginning for the same at a point on the east line of said 


original Lot 8, said point of beginning being the inter- 
section of the said east line of original Lot 8 with 

the southeasterly line of Lot 19, as per subdivision 
recorded in the Office of the Surveyor of the District 
of Columbia in Book 87, Page 178; and running thence 
along the said east line of original Lot 8 due south 
10.41 feet; thence on the arc of a circle, the radius 
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of which is 1293.0 feet, deflecting to the right an 
arc distance of 77.46 feet to the south line of 
original Lot 6; thence along the said south line of 
original Lot 6 South 74° 16 West 8.09 feet to 

the said southeasterly line of Lot 19; thence along 
the said southeasterly line of Lot 19 the three 
following courses and distances: (1) North 36° 06! 
East 6.24 feet; (2) North 33° 16' 30" East 77.13 
feet; (3) North 28° 42" East 8.93 feet to the said 
east line of original Lot 8 and the point of be- 


ginning, containing 454.70 square feet; All as 


shown on plat of survey recorded in the Office 

of the Surveyor of the District of Columbia in 

Survey Book 169, Page 246, said land having 

been formerly described for purposes of 

assessment and taxation as Lots 812 and 814, 

Square No. 692; 
AND ALSO all of that part of Lot 19, Square 692, as shown on 
a plat of subdivision recorded in the Office of the Surveyor of 
the District of Columbia in Book 87, at Page 178, described 
as follows: | 

Beginning for the same at a point on the south- 

easterly line of Lot 20, Square 692, as per 

subdivision recorded in the Office of the 

Surveyor of the District of Columbia in Book 

120, Page 170, said point of beginning being 

North 36° 06' East 74.67 feet from the most 

southerly corner of said Lot 20; and running 

thence along the said southeasterly line of Lot 20 

North 33° 16' 30" East 87.24 feet to the south- 

easterly line of Lot 19; thence along the said 

southeasterly line of Lot 19 the three following 

courses and distances: (1) South 28° 42' west 
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3.89 feet; (2) South 33° 16' 30" West 77.13 feet; 
(3) South 36° 06' West 6.24 feet to the point of 
beginning, containing 25.20 square feet: all as 
shown on plat of survey recorded in the Office 
of the Surveyor of the District of Columbia in 


Survey Book 169, Page 246. | 
The sum of money estimated to be just compensation is .---$95,000.00 





36 


58 


_ESTATE AND IMPROVEMENT COMPANY OF BALTIMORE CITY, INC., 


and The Real Estate and Improvement Company of Baltimore City, Inc., 
by their attorneys and in answer to the amended complaint heretofore 
filed in the above-entitled action, allege as follows: 


complaint. 


Capitol Hill Parking, Inc., or any other persons, firms or corporations 


be lawful and proper. 


16 
[Filed Feb. 4, 1957] 
ANSWER OF THE WASHINGTON TERMINAL COMPANY AND THE REAL 


AND CROSS CLAIM AGAINST CAPITOL HILL PARKING, INC. 
Come now the defendants , The Washington Terminal Company 


1. They admit the allegations of Paragraphs 1 and 2 of the 


2. They are without sufficient knowledge or information to 
form a belief as to the truth of the allegations of Paragraph 3 of the 
complaint. 

3. They admit the allegations of Paragraphs 4 and 5 of the 
complaint. 

4. In answer to Paragraph 6 of the complaint, they deny that 


have any interest in the property described in amended Exhibit 'A"’. 
5. They deny the allegations of Paragraphs 7 and 8. 
WHEREFORE these defendants demand that just compensa- 
tion be awarded to them for the taking and for such other relief as may 


AMENDED CROSS CLAIM AGAINST 
CAPITOL HILL PARKING, INC. 
[Filed Feb. 4, 1957] 


COUNT I 

1. On, to wit, October 23, 1953, these defendants entered into a 
license and agreement with one Richard F. Harless, one Samuel M. 
Selden, one Frank J. Albertoli and one Robert R. Rodenberg for the 
use of the property and lands sought to be condemned as an automobile ’ 
parking lot at a monthly rental of Three Hundred Twenty Dollars 4 
($320.00), and in addition the licensees agreed to pay to these defendants 
twenty-five per centum (25%) of all gross monthly receipts received by 





them as fees for the parking of automobiles on said premises in excess 
of Two Thousand Dollars ($2,000.00) and further agreed to reimburse 
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these defendants for all taxes against the premises. 

2. On, to wit, February 10, 1955, said license and agreement 
was amended to eliminate Richard F. Harless as one of the licensees. 

3. On, to wit, March 31, 1955, the said Samuel M. Selden, 
Frank J. Albertoli and Robert R. Rodenberg assigned all of their right, 
title and interest in and to the said license and agreement dated 
October 23, 1953, to defendant, Capitol Hill Parking, Inc. 

4. The said defendant, Capitol Hill Parking, Inc. , has failed and 
refused to pay to these defendants the monthly rental of Three Hundred 
Twenty Dollars ($320.00) and the real estate taxes that have accrued 
in the amount of Six Hundred Forty-Four Dollars and Thirty Cents 
($644.30) for the period from November 1, 1955, to August 31, 1956, 
or a total amount of Three Thousand Eight Hundred Forty- -Four Dollars 
and Thirty Cents ($3 , 844.30) : 

WHEREFORE these defendants demand judgment against defendant, 
Capitol Hill Parking, Inc. , in the amount of Three Thousand Eight 
Hundred Forty-Four Dollars and Thirty Cents ($3, B44. 30) together 
with interest and costs. 

COUNT II ! 

1. Count II of this cross claim is filed pursuant to the provisions 
of the Declaratory Judgements Act, 20 U.S.C. Sec. 2201 , because there 
is an actual controversy now existing between the defendants hereto in 
respect to which these defendants need a declaration of rights by this 
Court. | 

2. These defendants reiterate and incorporate by reference, the 
allegations contained in Paragraph 1, 2, 3, and 4 of Count I of the 
cross claim. : 

3. Pursuant to the terms of the aforesaid agreene nt and license 
of October 23, 1953, cross-defendant, Capitol Hill Parking, Inc. , 
graded the lands, paved a portion thereof with asphalt and erected 
thereon certain electric lighting fixtures and shrubbery, in order to 


make the lands usable as a parking lot for automobiles. 
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4. The aforesaid agreement provided that the license could be 
revoked immediately by these defendants upon a breach of any of the 
covenants, terms or conditions of the license by cross-defendant , 


Capitol Hill Parking, Inc. Said agreement further provided that if the 
license should be terminated by these defendants on account of the 
breach of any of its covenants, terms and conditions by the cross- 
defendant, Capitol Hill Farking, Inc. , title and interest of the said 
cross-defendant in and to all structures and other property on the 
premises should, if these defendants so elect, thereby become forfeited and 
and title thereto should then and there vest absolutely in these defendants. 

5. On, to wit, May 1, 1956, these defendants duly revoked the 
license hereinbefore referred to of Capitol Hill Parking, Inc. Notwith- 
standing the revocation of the said license, Capitol Hill Parking, Inc. 
continued to occupy the premises and to use them for the parking of 
automobiles. 

6. On, to wit, June 29, 1956, these defendants served upon 
Capitol Hill Parking, Inc. , a notice to quit effective August 1, 1956. 
Notwithstanding the said notice to quit, cross-defendant, 

Capitol Hill Parking, Inc. , continued to occupy the premises and 
to use them for the parking of automobiles and these defendants there- 

after filed a complaint for possession for non-payment of rent in the 

Municipal Court of the District of Columbia against cross-defendant, 
Capitol Hill Parking, Inc. , and under date of September 4, 1956, the 
Municipal Court entered a judgment for possession in favor of these 

defendants. 

7. Thereafter on, to wit, September 6, 1956, cross-defendant, 
Capitol Hill Parking, Inc. , vacated the property and thereupon these 

defendants elected to forfeit the improvements placed on the lands by 
the cross-defendant and assumed possession and control thereof and 
vested in themselves all right, title and interest thereto. 

3 8. On, to wit, October 29, 1956, the plaintiff deposited into the 

| Registry of this Court estimated compensation for the taking of the 
property in the amount of Ninety-Five Thousand Dollars ($95,000.00) 

_ and filed a Declaration of Taking. 
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9. Notwithstanding the fact that cross-defendant, Capitol Hill 
Parking, Inc. has no interest in the lands taken by the plaintiff at the 
time of the Declaration of Taking, it has asserted damages by reason of 
the Taking in the amount of Twenty-Eight Thousand Five Hundred 
Twenty-Five Dollars and Forty-Five Cents ($28,525.45) and has like- 
wise cross-claimed against these defendants for said amount. 

10. By reason of cross-defendant's, Capitol Hill Parking Inc.'s, 
assertion of damages in the amount aforesaid, these defendants are un- 
able to have the sum heretofore deposited into the Registry of this Court 
by the plaintiff as the estimated compensation of the taking distributed to 
them and also are unable to negotiate or settle with the plaintiff for any 
further amount that may be due them as proper compensaiion for the 
Taking. 

WHEREFORE these defendants pray that this court enter a 
Declaratory Judgment declaring that cross-defendant, Capitol Hill 

Parking, Inc., has no interest in the funds deposited by the 
Plaintiff in the Registry of this Court or in any final settlement or 
award that may be made for the taking of property. : 

HAMILTON AND HAMILTON 


By /s/ John L. Hamilton 
Attorneys for Defendants * * * 


[CERTIFICATE OF SERVICE] | 
HAMILTON AND HAMILTON 


By /s/ John L. Hamilton 


[Filed Feb. 4, 1957] 


MOTION OF DEFENDANTS THE WASHINGTON TERMINAL COMPANY 
AND THE REAL ESTATE AND IMPROVEMENT COMPANY OF BALTI- 
MORE CITY, INC. TO AMEND CROSS CLAIM AGAINST CAPITOL HILL 
PARKING, INC. , BY ADDING AN ADDITIONAL CONE: FOR A 
DECLARATORY ‘JUDGMENT 


Comes now the defendants, The Washington Terminal Com- 

- pany and The Real Estate and Improvement Company of Baltimore City, 
Inc. , by their attorneys and move the Court for leave to amend their cross 
claim herein filed in the manner shown in the proposed Answer and 
Amended Cross Claim, which is attached hereto, by adding an additional 
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Count for a Declaratory Judgment that cross-defendant, Capitol Hill 
Parking, Inc., has no interest in the funds deposited by the plaintiff 
into the Registry of this Court or in any final settlement or award that 
may be made for the taking of the property. 

HAMILTON AND HAMILTON 


By /s/ John L. Hamilton 
Attorneys for Defendants * * * 


[Filed Feb. 18, 1957] 


OPPOSITION OF CAPITOL HILL PARKING, INC. , TO MOTION OF DE- 
FENDANTS THE WASHINGTON TERMINAL COMPANY AND THE REAL 
ESTATE AND IMPROVEMENT COMPANY OF BALTIMORE CITY, INC., 
TO AMEND CROSS CLAIM AGAINST CAPITOL HILL PARKING, INC., 
BY ADDING ADDITIONAL COUNT FOR A DECLARATORY JUDGMENT 


Comes now Capitol Hill Parking, Inc. , and opposes amend- 
ment of the above captioned cross claim as follows: 

1. The principal lawsuit to which the cross claim above referred 
to is incident is a condemnation proceeding by the Federal Government to 
take for public use certain lands in which Capitol Hill Parking, Inc., has 
an interest. Capitol Hill Parking, Inc., was named by the Government as 
a proper party defendant in said suit, and has a vested interest in the 
sums deposited with the Court pursuant to 16-628, D.C. Code, 1951. 

2. Capitol Hill Parking, Inc. , has a right to a jury trial on the 
issue of just compensation and cannot be deprived of said right by 
resort to a declaratory judgment proceeding in a collateral matter. 

3. Declaratory judgment action is equitable in nature and not 
proper in a pending suit where it will not decide entire controversy, 

_ but seeks to decide the case piecemeal. 

4. The suit at bar has been pending for nearly two years 

and is now approaching a trial on the merits. The above named 

_cross-claimant is guilty of laches in trying to introduce a new and 
collateral proceeding at this time. 

: CAPITOL HILL PARKING, INC. 


| | /s/ Carl L. Shipley, 
February 18, 1957 Its Attorney 
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(pike Mar. 26, 1957] 


ORDER 

This cause coming on for hearing on Motion of defendants, The 
Washington Terminal Company and The Real Estate and Improvement 
Company of Baltimore City, inc. , for leave to amend their Cross Claim 
against cross-defendant, Capitol Hill Parking, Inc. by adding an additional 
Count for a Declaratory Judgment, and-it-appearing-that-the proposed 
amended Gross Claim was attached to-the- Motion-and no-oppositionto 
said Motion-has-been filed-herein, it is by the Court htis 26 day of 
March, 1957, | 

ORDERED, that defendants, The Washington Terminal Company and 
The Real Estate and Improvement Company of Baltimore City, Inc. be and 
they are hereby granted leave to amend their Cross Claim against cross- 
defendant, Capitol Hill Parking, Inc. and the Clerk of this Court be and 
he is hereby authorized to accept for filing the amended Cross Claim; the 
answer to the present Cross Claim to stand as the answer to the amended 
Cross Claim and the amended Cross Claim is to be deemed denied. 


/s/ Alexander Holtzoff 
JUDGE 


HAMILTON AND HAMILTON 


By /s/ John L. Hamilton 
Attorneys for De fendants * * * 


[CERTIFICATE OF SERVICE] 


[Filed April 1, 1957] 


MOTION OF DEFENDANTS THE WASHINGTON TERMINAL COMPANY 
AND THE REAL ESTATE AND IMPROVE MENT COMPANY OF BALTI- 
MORE CITY, INC. , FOR PAYMENT OF MONEY DEPOSITED IN REGIS- 
TRY OF COURT ON ACCOUNT OF PARCELS NOS. 1 AND 2, FOR JUDG- 
MENT ON THE PLEADINGS, OR IN THE ALTERNATIV E, FOR SUMMARY 
JUDGMENT ON COUNT I OF THE AMENDED CROSS CLAIM AND SUM- 
MARY JUDGMENT ON COUNT It OF THE AMENDED CROSS CLAIM 
AGAINST CROSS-DEFENDANT CAPITOL HILL PARKING, INC. 


Come now the defendants The Washington Terminal Company, 
and The Real Estate and Improvement Company of Baltimore City, Inc. 
and move this honorable Court as follows: 

1. To require payment to them of Ninety-five Thousand Dollars 
($95,000.) heretofore deposited in the Registry of this Court by plaintiff, 
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United States of America, as being the estimate by plaintiff of just com- 
pensation for the Parcels of land described in amended Exhibit "A", 
attached to the amended complaint and designated as Parcels Nos. 1 and 2. 

2. For judgment on the pleadings or in the alternative, for a sum- 
mary judgment on Count I of the amended cross claim against cross- 
defendant Capitol Hill Parking, Inc. 

3. For summary judgment on Count II of the amended cross claim 


requesting a declaratory judgment against cross-defendant Capitol Hill 


Parking, Inc., that it has no interest in the funds deposited by the plain- 
tiff in the Registry of this Court or in any final settlement or award that 
may be made for the taking of the property. 

As grounds for Motion No. 1 these defendants say: 

1. At the time of filing said complaint fee simple title to said 
Parcels Nos. 1 and 2 was good according to record in these defendants. 

2. On October 29, 1956, plaintiff deposited in the Registry of this 
Court, at the time of filing a Declaration of Taking, pursuant to the Act 
of Congress approved March 1, 1929 (16 D.C. Code, Section 628), the sum 
estimated by the acquiring authority as being just compensation for the 
‘Parcels aforesaid, to wit, Ninety-five Thousand Dollars ($95,000.), for 

‘the use of all parties entitled to said sum now in the Registry of this Court. 

3. Said defendants have paid and satisfied all taxes, general and 
special, due and chargeable in respect to said real estate and have paid 
or satisfied all other liens, encumbrances and charges of whatsoever 
nature existing thereon. 

4. Said defendants, however, reserve to themselves all right to 
apply for and demand and recover such additional amount in excess of 
Ninety-five Thousand Dollars ($95,000.) with interest thereon at the rate 
of six per cent (6%) per annum from the time of the Declaration of Taking 

as may be finally awarded to it in the above entitled cause as just com- 

pensation for taking said Parcels Nos. 1 and 2, as provided by the said 
Act of Congress approved March 1, 1929, (16 D.C. Code, Section 628). 
| As grounds for Motion No. 2, these defendants say: 

1. The defenses asserted by cross-defendant Capitol Hill Parking 
Inc. in its answer to Count I of the counter-claim are not legally 

sufficient to defeat these defendants' claim for unpaid rental. 
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2. There is no genuine issue as to any material fact and these 
defendants are entitled to a judgment for unpaid rental as a matter of 
law. i 

As grounds for Motion No. 3, these defendants say: 

1. There is no genuine issue as to any material fact and these 
defendants are entitled to a declaratory judgment as a matter of law 
that cross-defendant Capitol Hill Parking, Inc. has no interest in the 
funds deposited by the plaintiff in the Registry of this Court, or in any 
final settlement or award that may be made for the taking of the property. 


HAMILTON AND HAMILTON 


By /s/_JohnL. Hamilton 
Attorneys for Defendants * * * 


[Filed April 1, 1957] 
TO: Robert R. MacLeod, Esq. i 
Attorney for Plaintiff | 
Department of Justice Building | 
Ninth & Pennsylvania Ave., N. W. 
Washington, D. C. 


and 


Roy St. Lewis, Esq. 
Carl L. Shipley, Esq. 
Attorneys for Defendant 
Capitol Hill Parking, Inc. 
National Press Building 
Washington 4, D. C. 


Please take notice that the foregoing motion for payment of 
money deposited in Registry of Court and for summary judgment will be 
presented to the Motions Judge at the time assigned therefor by the 
clerk of said Judge, or as soon thereafter as counsel may be heard. 

HAMILTON AND HAMILTON 


By /s/ John L. Hamilton 
Attorneys for Defendants * * * 
[CERTIFICATE OF SERVICE ] | 


/s/ Jobn L. Hamilton 





[ Filed April 1, 1957] 
AFFIDAVIT 


DISTRICT OF COLUMBIA: ss 

M. H. LINGENFELTER being first duly sworn, deposes 

and says: 

That he is Manager of The Washington Terminal Company; 
that the Washington Terminal Company and The Real Estate and Im- 
provement Company of Baltimore City, Inc. , which acts as a holding 
company for certain lands belonging to The Washington Terminal 
Company, are the owners of the properties designated as Parcels No. 1 
and No. 2 in the complaint filed in the above entitled cause and des- 
cribed in amended "Exhibit A'', attached to the amended complaint; 
that under date of October 23, 1953, The Washington Terminal Company 
and The Real Estate and Improvement Company of Baltimore City, Inc., 
entered into an agreement whereby one Richard F. Harless and others 
were licensed to use the premises in question for the purpose of parking 


automobiles; that under date of March 31, 1955, said agreement was 
assigned to Capitol Hill Parking, Inc.; that under date of June 1, 1955, 
by indenture the parties to said agreement agreed that the effective date 


of payment of rental and other payments provided for in the license and 
agreement of October 23, 1953, be deferred to June 1, 1955; and that the 
_photostatic copies of the said agreement, assignment and indenture 
attached hereto are true copies of the instruments executed by the 
parties thereto. 

That pursuant to the said agreement of October 23, 1953, 
Capitol Hill Parking, Inc. graded and paved portions of the premises 
_in question and installed certain electrical fixtures and certain land- 
scaping; that from about June 1, 1955 to until September 6, 1956, the 
defendant Capitol Hill Parking, Inc. operated an automobile parking lot 
on the premises in question. 

That the defendant Capitol Hill Parking, Inc. failed and 
refused to pay to The Washington Terminal Company and The Real 
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Estate and Improvement Company of Baltimore City, Inc. the monthly 
rental as provided for in said agreement of October 23, 1953, of 
$320.00 and the real estate taxes likewise provided for in said agree- 
ment in the amount of $644.50, for the period from November 1, 1955 
to August 31, 1956, and there is now due and owing from Capitol Hill 
Parking, Inc. , a total sum of $3,844.50. 

That on May 1, 1956, The Washington Terminal Company 
and The Real Estate and Improvement Company of Baltimore City, Inc., 
by letter to Capitol Hill Parking, Inc. , duly revoked the license granted 
by the agreement of October 23, 1953. Notwithstanding the revocation 
of the license Capitol Hill Parking, Inc., continued to use the premises 
in question for the parking of automobiles, and under date of June 29, 
1956, The Washington Terminal Company and The Real Estate and 
Improvement Company of Baltimore City, Inc. , duly served upon it a 
notice to quit. Thereafter Capitol Hill Farking, Inc. continued to 
occupy the premises. On or about August 3, 1956, The Washington 
Terminal Company and The Real Estate and Improvement Company of 
Baltimore City, Inc. filed a complaint for possession of the premises 
in question for non-payment of rent in the Municipal Court for the 
District of Columbia, and under date of September 4, 1956, the 
Municipal Court entered a judgment for possession of the premises in 
question. Thereafter on, to with, September 6, 1956 Capitol Hill 
Parking, Inc. vacated the premises in question and The Washington 
Terminal Company and The Real Estate and Improvement Company 

of Baltimore City, Inc. assumed possession and control thereof 
and vested in themselves all right, title and interest to the improvements 
erected thereon by the said Capitol Hill Parking, Inc. 


/s/ W.H. Lingenfelter 


Subscribed and sworn to before me this 20th day of 
February, 1957. 


/s/ Warren K. Wright 
Notary Public, D.C. 
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TERMS AND CONDITIONS. 
(f) No liquor, whether spirit0@ia, vinous or fermentéd, shall be kept on tlauggremises, or sold either by: 


+ wholesale or retail. 


(2) Second Party shall not erect or place, or allow to be erected or placed on the premises any buildings, 
structures, fixtures or obstructions of any kind within fifteen (15) feet of the center line of nearest track over 
which Railroad operates, unless the written consent of Railroad shall first have been obtained, and shall uss 
such means and care generally as will tend to avoid sccidents of every kind. 


(3) Second Party shall not erect or place, or allow to be erected or placed on the premises any signs or 
advertising matter, except signs which have first been expreasly authorised in writing by the General Real 


by Second Party with Railroad’s standard color to the satiafaction of Railroad. 

(4) The payment hereunder by Second Party of any sum or sums in advance shall not be held to create 
an irrevocable license for the period for which the same is paid, but Railroad may revoke this Boense as hereia- 
after provided and refund the payment for the balance of the period for which the same has been paid. 

(5) Second Party shall assume and protect, indemnify and save harmless Railroad from and against 
all loas, cost, damage or expense, or claims therefor, for injury to or death of persons, whether Second Party 
or employees of Second Party or of Railroad, or otherwise, or damage to any property in any manner due to, 
growing out of or connected with the exercise of this license unless the same shall be due to the sole negligence 
of Railroad. 

If any claim or Hability shall arise from the joint or concurring negligence of both parties hereto, it ahall 
be borne by them equally. 

(6) Railroad shall at all times have the right to maintain and/or construct, and to permit otbers to 
maintain and/or construct, overhead and/or underground pipe or wire lines now or hereafter installed upon or 
across the premises, and to use, repair and remove the same. 

(7) Second Party further agrees that if in procuring or conveying electric current or water or gas or other 
appurtenances, it becomes necemsary to erect or instal] a pole or wire line or lines or a pipe line or lines on 
Railroad property not covered by this license, Second Party will execute the standard license agreement 
coreg mh He ors tod pay to th Hand th fo tnd rata ed by thn whl ane pel 


a This license may be revoked by either party at any time upon not less than thirty (30) days’ 
notice in writing sent by registered mail to the other party, provided, however, that in the event of a breach of 
any of the covenants, terms and conditions of this license by Second Party the Railroad shall have the right 
to revoke said license immediately. Any notice given by Second Party shall be addreased to General Real 
Estate Agent of Railroad at Baltimore and Charies Streets, Baltimore-1, Maryland. 

In the event of the revocation of this license, Second Party shall, within the period specified in the 
notice, remove all structures and other property erected or placed on the premises by or for account of Second 
Party, and shall restore the premises to a condition satisfactory to Railroad, and shall, if requested by Rail- 
road, remove all foundation walls and structures below the surface of the ground and fill in all excavations, 
and shall vacate the premises, provided, however, that no structure or other property shall be removed from 
the premises until all money due anid Railroad under this license shall have been paid. 

If Second Party shall, within the period specified in the notice of revocation, fail to remove any struc- 
ture or other property on said premises or fail to pay all money due Railroad under this license, or if this license 
shall be terminated by Railroad on account of the breach of any of the covenants, terms and conditions thereof, 
all right, title and interest of Second Party in and to all structures and other property on the said premises 
shall, if Railroad s0 elects, thereby be forfeited and title thereto shall then and there vest absolutely in Rail- 
road, without the necessity of any legal process by Railroad; and if the Railroad shall notify the Second Party 
to remove its property and the property is not so removed, the Railroad may remove the same at the expense 
of the Second Party. 

The failure or neglect of Railroad to act upon a breach of one or more of the covenants, terms and 
conditions of this license shall not be construed as a waiver of such breach or any subsequent breach or of any 
right created thereby. | 
; (9) Neither Second Party, nor the legal representatives, successors or assigns of Second Party, shall 
at any time own or claim any title or interest in or to the premises, nor shall the exercise of this license 
for any length of time give rise to any Fight, title or interest in or to the premises. 

(10) No assignment of this license or subletting of said premises or any part thereof shall be valid 
for any purpose without the consent in writing of Railroad. 
(11) See back of first page. 
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SSSTOmaer? 
THIS INDCRTURE, mode this 3/ day of 1955, vetween SAMUEL -. 
Me S-LDER, FRANK J. ALBERTOLI and ® sad severally, && 


First Party, ami CAPITOL HILL PARKING, INC., © eezperation of the State of Delamre, : 
address care of Mr. Carl L. Shipley, Room 942, National Press Building, Weshingten, 
Le Co, a8 Second Party; 


*ITHESSETE: 


BHIREAS, ty license and agreement dated Osteder 23, 1953, between T . 
REAL ESTATL AMD IMPROVEMENT COMPANY CF BALTIMORE CITY ond THE WASMINOTON TIMID’. 





CAPITOL HILL PARKING, INC., dees herety accept the ascigunent eof the afere- 
mentioned license and agreement, as modified ead supplemented by said letter fern of “ 
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I, That RAILROAD does hereby Heamse Second Party, subject to ta, urns a. : er ‘tions appended 


held by Railroad Be Co» _ and hereinafter a. 
called ““the premises’’; and to use the-same solely for the purpose of pOFking aubemetiles. 
The premises, as 
 tadiested on blue print sttached hereto and hereby made a part hereof, are described as follows: 

shaped tract of land situate cast of lew Jersey 


Being an ivvregularly 
kvenes, 8. Boy and extending fren *G" Strest, 8. E., to "Dl" Strest, BS. B., a0 
eutGinued in green ap onid blue pris, V-1(a-2). 





I. That SECOND PARTY, as consideration fcr the grant of this license, (a) agrees to keep and per- 
form the terms and conditions hereinabove referred to, and to reimburse Railroad for all taxes and assessments 
and charges for water, beating, electric current and lighting, against the premises, within thirty (80) days 





after presentation of bills therefor, and also to pay to Railroad the sum of ~~ ~ THES WOMORED TWENTY P 
and - ~- ~ ~ ~ -COfC0ths (g BLO © = Fe eath yable meanthly e 


im advance from the date hereof; and (6) hereby releases Railroad from all Joss of or damage to property on 
the premises and from all claims for death of or injury to Second Party unless the same shall be due to the 
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[ Filed April 20, 1957] 
OPPOSITION TO MOTION OF WASHINGTON TERMINAL 
COMPANY FOR PAYMENT OF MONEY DEPOSITED, 
FOR JUDGMENT ON PLEADINGS, OR FOR SUMMARY 
JUDGMENT 
Comes now Capitol Hill Parking, a defendant i the above 
entitled matter, and opposes Washington Terminal Company s motion 
referred to above, as follows: | 
1. Capitol Hill Parking is a person claiming right, title, interest, 
or estate in the land to be taken, as defined in Title 16- 632, D.C. Code 
(1951), and as such has a statutory right to submit evidence concerning 
the value, and the nature and extent of its right, interest, or estate 
therein, as defined in said statute. Therefore, the money deposited 
in court cannot be paid to Washington Terminal Company until a jury 
has passed upon the extent of interest in the land owned by defendant 
Capitol Hill Parking at the time of taking. : | 
2. Defendant Washington Terminal Company asks for a judgment 






on the pleadings, but relies upon affidavits and other material outside 






the pleadings, therefore pursuant to Rule 12(c) of the Federal Rules of 







Civil Procedure, the motion must be treated as a motion for summary 
judgment. | 

3. Defendant Capitol Hill Parking has denied both Count One and 
Count Two of defendant Washington Terminal Company’ s amended 


cross claim, therefore the pleadings raise genuine issues of material 








fact which cannot be resolved on motion for summary judgment. 







/s/ Roy St. Lewis 






. /s/ Carl L. Shipley 
Attorneys for Capitol Hill Parking 








April 18, 1957 






[CERTIFICATE OF SERVICE] 


| 
/s/ Carl L. Shipley 
April 18, 1957 : 
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88 [Filed June 27, 1957] 


June 26, 1957. 


Carl L. Shipley, Esq. , 
Roy St. Lewis, Esq., 





National Press Building, In re: ‘Docket No. 8-55 - United n 
Washington 4, D. C. 3 States vs. Seven Parcels 
| : of Land in Square No. 692, 
Hamilton & Hamilton, et al. 
Union Trust Building, ® 
Washington 5, D. C. 4 
Gentlemen: 

Upon further consideration of the remaining motions in the > 
above case, I hold, as a matter of law, that Capitol Hill Parking, Inc., ts 


is without standing to remain a party to the condemnation proceeding 
or to share in the funds deposited by the United States in the Registry 
of the Court. 
The "license" agreement, a copy of which is attached to 
Capitol Hill's answer, on its face negates Capitol Hill's claim to a 
right, title, or interest in the land; and it is conceded that as of the 
time of the vesting of the property in the United States, namely, “ 
October 29, 1956, when the funds were deposited in the Registry of “ 
the Court, Capitol Hill was no longer the occupant, by virtue of the 
Municipal Court's judgment for possession. Although the "license" 
agreement fails to provide specifically for the contingency of con- 
demnation, Capitol Hill's assignors agreed with the Washington 
Terminal Company, et al. , by Paragraph (9) thereof: 

"Neither Second Party, nor the legal representatives, ‘ 
successors or assigns of Second Party, shall at any time » 
own or claim any right, title or interest in or to the 
premises, nor shall the exercise of this license for any 
length of time give any right, title or interest in or to 
the premises." 

This express waiver extinguishes the possibility of an equitable lien gj 
upon the land in favor of Capitol Hill for the value of the improvements BEST ( 
therein made by it. FEE the 
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Since the court finds as a matter of law that Capitol Hill has 
shown itself without standing in the condemnation proceeding, there is 
no occasion for a trial on the issue of Capitol Hill's interest in the land 
by the court, as provided by both DCC Sec. 16-639 dest sentence) and 
FRCP Rule 71A(h) (last sentence). 

I will therefore grant the motion for summary judgment on 
Count II of Washington Terminal Company's amended cross-claim, which 
seeks a declaratory judgment that Capitol Hill Parking, Inc. , has no 
interest in the funds deposited by the plaintiff in the Registry of the Court 
or in any final settlement or award that may be made for the taking of 
the property, and also the motion for payment to Washington Terminal 
Company and The Real Estate and Improvement Company of Baltimore 
City, Inc. , of the $95,000 now in the Registry, less the judgment lien 
of $31.00 and costs on record against the property, unless Washington 
Terminal Company shall produce proof of payment of such lien on 
presentation of its proposed order for payment. ! 

As agreed between counsel in open court, these motions 


% 


are granted without prejudice to Capitol Hill's right to bring a separate 
a eeeieemamndenein tintin tentieeimanetiiiaiine en penimepenae, — Sinan 


SECRET ’ 


action against Washington Terminal Company, et al., for the value of : 

the aoe to the land made by Capitol Hill, or the right of : 

Washington Terminal Company, et al., to bring an action against 

Capitol Hill for rent and oes SS _as.alleged in the cross- “claims in 

the condemnation proceeding, heretofore VEE dismissed by » the | | 

respective parties. 
Counsel for Washington Terminal Company will prepare 

and present promptly appropriate orders. : 

Very truly yours, 

/s/ R. B. Keech 

United States District Judge. 


cc to Robert R. MacLeod, Esq. , 
Attorney, Dept. of Justice, 
Attorney for the United States. 















[ Filed July 12, 1957] 


ORDER FOR PAYMENT OF MONEY DEPOSITED IN 

REGISTRY OF COURT ON ACCOUNT OF PARCELS 

NOS. 1 AND 2 AND FOR DECLARATORY JUDGMENT 

This cause having come on for hearing on the motions of 

defendants, The Washington Terminal Company and The Real Estate and 
Improvement Company of Baltimore City, Inc. , for payment of money 
deposited in the Registry of the Court on account of Parcels Nos. 1 and 
2 and for summary judgment on Count II of the Amended Cross Claim of 
these defendants against cross-defendant Capital Hill Parking Inc., 
seeking a declaratory judgment that Capital Hill Parking Inc. has no 
interest in the funds deposited by the plaintiff in the Registry of the 
Court or in any final settlement or award that may be made for the taking 
of the property, and the Court having considered argument of counsel, 


points and authorities in support thereof and in opposition thereto and 
the pleadings herein, and it appearing that Capital Hill Parking Inc. is 


without standing to remain a party in the condemnation proceedings or 
to share in the funds deposited by the United States in the Registry of 
the Court, it is by the Court this 12th day of July, 1957, 

ADJUDGED, ORDERED and DECREED that the motions of 
defendants, The Washington Terminal Company and The Real Estate 
and Improvement Company of Baltimore City, Inc. for summary 
judgment on Count II of the Amended Cross Claim of said defendants 
_and for distribution of funds in the Registry of the Court be and 

the same are hereby granted, and 

IT IS FURTHER ORDERED that the defendant Capital Hill 
Parking Inc. has no interest in the aforesaid funds deposited in the 
Registry of the Court by the United States and shall not participate 
in this action in any final settlement or award that may be made for the 
_ taking by the plaintiff of Parcels Nos. 1 and 2, being also designated 
as Lots 800, 801, 809, 811, 812, 814 and 818 in Square 692, and 

IT IS FURTHER ORDERED that the Clerk of this Court 
shall forthwith, upon the entry of this Order, disburse Ninety-Five 
_ Thousand Dollars ($95,000) deposited in the Registry of this Court 
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by the United States of America, with respect to Parcels Nos. 1 and 2, 
by check in said amount drawn to the order of The Washington Terminal 
Company and The Real Estate and Improvement Company of Baltimore 
City, Inc. , in payment and satisfaction on account of the funds so 
deposited as being the amount estimated by the acquiring authority to be 
just compensation for the Parcels Nos. 1 and 2, being also designated 
for taxation purposes as Lots 800, 801, 809, 811, 812, 814 and 818 
in Square No. 692, and | 

IT IS FURTHER ORDERED that the defendants, The Wash-. 
ington Terminal Company and The Real Estate and Improvement 
Company of Baltimore City, Inc. , retain the right to apply for and 
demand and recover such additional amount in excess of Ninety-Five 
Thousand Dollars ($95,000), with interest thereon at the rate of six 
per cent (6%) per annum from the date of the Declaration of Taking, 
as may finally be awarded to it in the above-entitled cause as just 
compensation for the taking of said Parcels Nos. 1 and 2, as provided 
by Section 10 of the Act approved March 1, 1929. : 


/s/ R. B. Keech - 
JUDGE 


[CERTIFICATE OF SERVICE] 


oI afm Vos Hamilton, U 


[Filed July 24, 1957] 


NOTICE OF APPEAL : 
Notice is hereby giventhis 24 day of July i , 19 57 _, that 
Capitol Hill Parking, Inc. : 
hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered | on the 12 day of 
_duly ,19 57 
in favor a 
against said Capital Hill Parking, Inc. 


/s/ Carl L. aes 
Attorney for Capitol Hill Parking, Inc. 





‘MENT COMPANY OF BALTIMORE, CITY, INC. 


IN THE 


United States Court of Appeals 


For tue District or Cotumsia Circurr 


No. 14,098 


CAPITOL HILL PARKING, INC. Appellant, 
Vv. | 


THE WASHINGTON TERMINAL COMPANY, ET AL., 
i Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


Gzorcr E. Hamiron 

Joun L.. Hammron 

Gzorce E. Hammon, IIT 

' Attorneys for Appellees 
Union Trust Building 
Washington 5, D. C. 








STATEMENT OF THE QUESTION PRESENTED 


Is the occupant of property who enters into possession 
under a license and installs certain improvements entitled 
to participate with the owners in funds paid into court as 
estimated compensation for the taking of the property by 
eminent domain or in any final settlement or award where 
it defaults in the payment of rental and is dispossessed 
by court order before the declaration of taking is filed 
and the estimated just compensation paid into the Registry 
of the Court. 





» INDEX ! 
| 
» Page ! 
° CounTER-STATEMENT OF THE CASE ........----eeeeeee 1 | 
STATUTES AND RULE INVOLVED ...........0.eeeeeeeeee 3 | 
. SUMMARY OF ARGUMENT .........2.0.ccccccccccccece 4 : 
x ARGUMENT: : 
Appellant Has No Standing in the Condemnation | 
Proceedings and Is Not Entitled to Participate in | 
the Estimated Compensation Deposited in the Reg- 
! istry of the Court, or in Any Final Settlement or 
‘<oe Award That May Be Made for the Taking of the 
TOPCTL YM titelketctaictchetel-t-icietercieiekotetsleteictetetcieieicierele 4 
in CONCEUSIONE eee eee eee eee 8 
: : Cases Crrep 
A Annotation 16 L.R.A. (N.S.) 587 ...............2200. 6 
PEED AUMANCV. POSS EL Ola Oech aol vicrcleicleherciekelelercicte oiclelelotete 6 | 
West v. Chesapeake and Potomac Telephone Company, | 
Paras DS GUVs a an a A an ee RRS Aen ea hE An 6 
Jackson v. State, 213 N.Y. 34, 106 N.E. 758 .......... 6 | 
STATUTES : 
Title 16-628, D. C. Code (1951 Ed.) ................. 3, 6 | 
Title 16-639, D. C. Code (1951 Ed.) ................. 3 | 
e 
TExt 
Nichols on Eminent Domain (3rd Ed.) Vol. 2, See. 
> SO EE an nn nnn a ma al Ae Re Ale ae a am lea a 
> 
v | 
Yr 
td 











IN THE 


United States Court of Appeals 


For rae Disreicr or Cotumsu Crmcorr 


No. 14,098 


CAPITOL HILL PARKING, INC., Appellant, 
v. 


THE WASHINGTON TERMINAL COMPANY, ET AL., 
Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES, THE WASHINGTON TERMINAL 
COMPANY. AND THE REAL ESTATE AND IMPROVE- 
MENT COMPANY OF BALTIMORE, CITY, INC. 


COUNTER-STATEMENT OF THE CASE 


On October 23, 1953, these appellees licensed certain Lots 
in Square 692 located directly over the railroad tunnel 
going south to appellant’s assignors for the purpose of 
parking automobiles. (J.A. 32, 28-29). Appellant obtained 
the requisite zoning approval for the establishment of an 
automobile parking lot on the premises in question which 
involved litigation in the courts not terminating until 
May 31, 1955. Thereafter appellant graded and paved 
certain portions of the premises and installed certain 
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electrical fixtures and landscaping and from June 1, 1955 
until September 6, 1956 operated a parking lot on the 
premises. Appellant and these appellees, by agreement, 
deferred the payment of rental and taxes as provided in 
the License and Agreement to June 1, 1955 (J.A. 27). 


On June 24, 1955 the United States filed a complaint for 
the taking of the property in question under the power of 
eminent domain (J.A. 1-2). On or after November 1, 1955, 
appellant, although operating an automobile parking lot 
on the premises, failed to pay the rental and real estate 
taxes provided for and on May 1, 1956 these appellees 
revoked the license. Notwithstanding the revocation of 
the license appellant continued to occupy the premises for 
the parking of automobiles and, under date of June 29, 
1956, these appellees served upon it a notice to quit. These 
appellees thereafter filed a complaint for possession of the 
premises for non-payment of rent in the Muncipal Court 
for the District of Columbia, and on September 4, 1956, 
after hearing, that Court entered a judgment for 
possession. On September 6, 1956, appellant vacated the 
premises and these appellees, pursuant to the terms of the 
license, elected to declare forfeit the improvements placed 
on the premises by appellant and vested in themselves 
all right, title and interest to the said improvements 
(J.A. 2425). Subsequently, on October 29, 1956, the 
United States filed an amended complaint and a Declara- 
tion of Taking in which there was defined more precisely 
the interest in the property to be acquired by the govern- 
ment. 


Appellant cross-claimed against appellees for damages 
for the improvements to the property and litigation 
expenses and appellees cross-claimed against Capital Hill 
Parking, Inc., for unpaid rental and taxes. Both appellant 
and appellees voluntarily dismissed their respective cross- 
claims. The District Court granted appellees’ motion for 
a summary judgment on their motion for payment of the 
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funds deposited into the registry of the court as the 
estimated just compensation for the taking and also 
granted appellees a declaratory judgment that Capitol Hill 
Parking, Inc., had no interest in the aforesaid funds 
deposited in the registry of the Court and in any final 
settlement or award that may be made for the taking of the 
property (J.A. 36-37). 


STATUTES AND RULE INVOLVED 
Tite 16-628, D.C. Cope (1951 Ep.) 


DECLARATION OF TAKING—CONTENTS—VESTING OF TITLE AND 
RIGHT TO COMPENSATION—TAKING POSSESSION. 


‘<The petitioner may file in the cause, with the petition 
or at any time before judgment, a declaration of taking 
signed by the authority empowered by law to acquire the 
lands described in the petition, declaring that said lands 
are thereby taken for the use of the United States. . . . 
Upon the filing of said declaration of taking and of the 
deposit in the registry of the court, to the use of the persons 
entitled thereto, of the amount of the estimated compensa- 
tion stated in said declaration, title to the said lands in 
fee simple absolute, or such less estate or interest therein 
as is specified in said declaration, shall vest in the United 
States of America, and said lands shall be deemed to be 
condemned and taken for the use of the United States, 
and the right to just compensation for the same shall vest 
in the persons entitled thereto; . . .”’ (Mar. 1, 1929, 45 
Stat. 1417, ch. 416, § 10.) 


TrrLE 16-639, D.C. Cope (1951 Ep.) 
PAYMENT OF COMPENSATION INTO COURT—VESTING OF TITLE. 


‘<<. , . The money so paid into the registry of the court 
shall be deemed to be vested in the persons owning or 
interested in said lands, according to their respective 
estates and interests, and said money shall take the place 
and stand in lieu of the lands condemned. The court, upon 
the application of the petitioner or of any party in in- 
terest, shall have power to determine and direct who is 
entitled to receive payment of the money so paid into the 
registry, and may, in its discretion, order a reference to 
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the auditor of the court or a special master to ascertain the 
facts on which such determination and direction are to be 
made.’? (Mar. 1, 1929, 45 Stat. 1420, ch. 416, § 21.) 


Appellant has quoted the provisions of Title 16-632, 
D.C. Code (1951 Ed.) in its brief and the United States, 
appellee, has quoted the relevant provisions of 28 U.S.C. 
§ 2072 and Rule 71A(h) F.R.C.P. in its brief. 


SUMMARY OF ARGUMENT 


Unver THE “LICENSE AND AGREEMENT’’ APPELLANT WAS 
SIMPLY A LICENSEE WHOSE INTEREST IN THE PROPERTY WAS 
SUBJECT TO BEING TERMINATED ON 30 DAYS NOTICE OR 
IMMEDIATELY IN THE EVENT OF A BREACH OF A COVENANT. 
WHEN IT DEFAULTED IN THE PAYMENT OF RENT AND TAXES 
THESE APPELLEES REVOKED THE LICENSE, OBTAINED POSSESSION 
OF THE PROPERTY UNDER COURT ORDER AND PURSUANT TO THE 
TERMS (OF THE AGREEMENT DECLARED FORFEIT THE IMPROVE- 
MENTS PLACED ON THE PROPERTY BY APPELLANT. APPELLANT, 
THEREFORE, HAD NO INTEREST IN THE PROPERTY WHEN THE 
GOVERNMENT THEREAFTER FILED A DECLARATION OF TAKING AND 
DEPOSITED IN THE REGISTRY OF THE COURT THE AMOUNT OF 
THE ESTIMATED COMPENSATION. 


ARGUMENT 


APPELLANT HAS NO STANDING IN THE CONDEMNATION 
PROCEEDINGS AND IS NOT ENTITLED TO PARTICIPATE IN 
THE ESTIMATED COMPENSATION DEPOSITED IN THE 
REGISTRY OF THE COURT, OR IN ANY FINAL SETTLEMENT 
OR AWARD THAT MAY BE MADE FOR THE TAKING OF 
THE PROPERTY. 

In its brief, appellant refers to itself as an occupant 
‘‘onder a license and agreement from the fee owner, giving 
it a right of possession for an indeterminate period, or in 
perpetuity, subject to a reverter or right of re-entry on 30 
days notice or in the event of the breach of a covenant’’. 
With the use of this vague language appellant infers that 
it had an interest in the lands condemned. Clearly, such 
is not the case. As pointed out by the lower court in its 
opinion letter, paragraph (9) of the License and Agree- 
ment negates on its face appellant’s claim to a right, title 


B) 


or interest in the land. The provisions of paragraph (9) 
are as follows: 


“*(9) Neither Second Party, nor the legal repre- 
sentatives, successors or assigns of Second Party, 
shall at any time own or claim any right, title or in- 
terest in or to the premises, nor shall the exercise of 
this license for any length of time give rise to any 
right, title or interest in or to the premises.”’ 


Although appellant initially became an occupant of the 
premises by virtue of a license, it is clear that when the 
taking occurred it had no interest whatsoever in the lands 
condemned because prior to the filing of the declaration of 
taking it had been dispossessed by order of the Municipal 
Court for non-payment of rent and the improvements it 
had placed on the premises had been forfeited to these 
appellees by reason of the specific provisions of the 
License and Agreement. These provisions which are 
found in paragraph (8) of the Terms and Conditions of 
the License and Agreement (J.A. 28) are as follows: 


“*(8) This license may be revoked by either party 
at any time upon not less than thirty (30) days’ notice 
in writing sent by registered mail to the other party, 
provided, however, that in the event of a breach of 
any of the covenants, terms and conditions of this 
license by Second Party the Railroad shall have the 
right to revoke said license immediately .. . 


“‘If Second Party shall, within the period specified 
in the notice of revocation, fail to remove any 
structure or other property on said premises or fail 
to pay all money due Railroad under the license, or 
if this license shall be terminated by Railroad on 
account of the breach of any of the covenants, terms 
and conditions thereof, all right, title and interest of 
Second Party in and to all structures and other 
property on the said premises shall, if Railroad so 
elects, thereby be forfeited and title thereto shall then 
and there vest absolutely in Railroad, without the 
necessity of any legal process by Railroad; and if the 
Railroad shall notify the Second Party to remove its 
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property and the property is not so removed, the 
Railroad may remove the same at the expense of the 
Second Party.’’ 


Under the statute (Title 16-628, D.C. Code, supra), the 
right to just compensation for the taking of property vests 
only in those persons entitled thereto at the time of the 
filing of the declaration of taking and the deposit of the 
estimated compensation. 


It is basic law that the value of property and the rights 
of owners to compensation are to be determined as of the 
time of the taking which under our statute can only be 
at the time a declaration of taking is filed and the 
estimated just compensation paid into the Registry of the 
Court. Bauman v. Ross, 167 U.S. 548; West v. Chesa- 
peake and Potomac Telephone Company, 295 U.S. 662; 
Jackson v. State, 213 N.Y. 34, 106 N.E. 758; Annotation 
16 L.R.A. (N.S.) 537. As stated by Nichols on Eminent 
Domain (3rd Ed.) Vol. 2, Sec. 5.1 [4]: 


‘It is well settled that where there is a taking of 
property by eminent domain, in compliance with law 
it is the owner of the property at the time of the taking 
who is entitled to the compensation which the law 
provides ... 


Appellant’s argument that it is entitled to a jury trial 
is obviously not tenable because it has failed to show in the 
first instance that it has any standing whatsoever in the 
condemnation proceedings. These appellees adopt in full 
the argument of the United States that under the appropri- 
ate provisions of the District of Columbia Code and the 
Federal Rules of Civil Procedure the only issue to be 
determined by a condemnation jury is the issue of com- 
pensation. 


These appellees do not believe that any of the cases cited 
by the appellant in its brief are pertinent or appropriate 
inasmuch as they deal exclusively with tenants or 


-_ 


——— 
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occupants who had some property right recognized as 
compensable in eminent domain. Here, as previously 
pointed out, appellant, if it ever had any interest in the 
land, clearly forfeited its interest by its non-payment of 
rental and its eviction from the premises. 


Appellant improperly refers in its brief in several places 
to the fact that the property is presently being used as a 
parking lot by Congress or the Government. This state- 
ment is not supported by the record. On page 6 of its 
brief it implies that these appellees labeled the agreement 
between themselves and the appellant as a ‘‘lease and 
agreement’’. The document itself, which is found in J.A. 
32, is entitled ‘‘License and Agreement’’. Appellant 
argues that when the Government filed its notice of con- 
demnation, two and one-half weeks after it commenced 
business, ‘‘the lessor was no longer able to deliver to 
appellants the land for parking lot use under the lease’’. 
It is difficult to see wherein appellant can make such a 
statement when it admits that it commenced business on 
June 7, 1955 and the record establishes that from that date 
until September 6, 1956 it did in fact operate a parking 
lot on the premises, although it made no payment of rental 
and taxes as provided for in the agreement, after 
November 1, 1955. Appellant, in its Statement of the Case, 
states that ‘‘capitol (sic) expenses and litigation costs 
amounted to approximately $30,000.’’ It does not indicate 
to the Court what part of the $30,000 was actually 
attributable to the improvements that it placed on the 
premises. Nor does it allude in any way to the fact that 
after November 1, 1955 it failed to account to these 
appellees for the rental and taxes of $3,844.50. It is sub- 
mitted that appellant finds itself in the position that it is 
in today only because of its failure to comply with a 
covenant of its agreement with these appellees to pay 
rental and taxes. 
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CONCLUSION 


It is submitted that the order of the lower court granting 
to these appellees a summary judgment for distribution 
to them of the funds deposited in the registry of the 
court as the estimated just compensation, and also granting 
a declaratory judgment that appellant shall not participate 
in this action in any final settlement or award that may 
be made for the taking of the property, should be affirmed. 


Respectfully submitted, 


Grorce E. Hammron 

Joun L. Hamitron 

Grorce E. Hamuiuron, IIT 

Attorneys for Appellees, 

The Washington Terminal Company, 
and The Real Estate and Improvement 
Company of Baltimore City, Inc. 
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QUESTIONS PRESENTED 


1. Whether the United States has any concern with 
the distribution of amounts paid into court as the value 
of property it condemns. 

2. Whether the legal question as to the existence of a 
property right by a claimant must, under the procedure 
applicable to District of Columbia condemnation proceed- 
ings, be submitted to a jury. 
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Summary of Argument 
Argument: 

I. The United States has no concern in the distribu- 
tion of the amounts it deposits in court as 
compensation for the lands taken and, there- 
fore, takes no position on the question whether 
appellant has a compensable interest in the 
property 

II. The district court properly denied appellant’s claim 
to jury trial 

Conclusion 
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United States Court of Appeals 


For Tue Disteicr or CoLumpr Crcurtr 


No. 14,098 
Carrrot Hi Parke, Inc., Appellant, 
v. 


Tue WasHincton Terminal CoMPaNny, ET AL., 
Unrtep Srares or Amezica, Appellees. 


Appeal from the United States District Court 
For the District of Columbia 


BRIEF FOR THE UNITED STATES, APPELLEE 


JURISDICTIONAL STATEMENT 


This proceeding was brought by the United States at 
the request of the Architect of the Capitol to condemn 
some seven parcels of land as a site for an office building 
for the House of Representatives and for additions to 
the United States Capitol grounds. Jurisdiction of the 
district court was invoked under the pertinent provisions 
of the Act of March 1, 1929, as amended, 45 Stat. 1415, 
16 D.C. Code 619-644 and other statutes (Jt. App. 1). 
Jurisdiction of this Court is invoked under 28 U.S.C. 
sec. 1291. 

STATEMENT OF THE CASE 


This is an appeal from a judgment determining that 
Capitol Hill Parking, Inc. has no interest in property 


(1) 
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condemned by the United States and is not entitled to 
share in the distribution of funds deposited for such prop- 
erty. 

In June, 1955, the United States filed proceedings to 
condemn seven parcels of land as a site for a new House 
of Representatives Office Building (Jt. App. 1-3). Wash- 
ington Terminal Company and Capitol Hill Parking, Inc. 
were named as parties that might have an interest in 
parcels 1 and 2 and were accordingly served with notice 
(Jt. App. 3-5). Capitol Hill Parking, Inc., hereafter 
referred to as “Capitol”, filed an answer objecting to 
the taking on various grounds (Jt. App. 6-11). These 
objections were overruled by an order of June 24, 1957, 
striking all of Capitol’s answer except the preamble and 
paragraphs 1 and 2. Capitol raises no question here 
about that order. 

A declaration of taking was filed in October, 1956 and 
estimated compensation for these two parcels was paid 
into court. Washington Terminal Company and Real 
Estate and Improvement Company of Baltimore City, 
ine. filed an answer and cross-claim against Capitol which, 
inter alta, alleged that Capitol had no interest in the 
‘property entitling it to share in the funds deposited 
therefor (Jt. App. 16-21). Those defendants sought dis- 
tribution to them of all of the funds on deposit and sum- 
mary judgment that Capitol had no interest therein (Jt. 
App. 21-32). Capitol opposed, asserting, among other 
things, that under 16 D.C. Code, sec. 632, it had a stat- 
utory right to submit evidence of the value of its in- 
terest to a jury (Jt. App. 33). In a letter to counsel, 
Judge Keech ruled that Capitol had no interest entitling 
it to share in compensation and that, this being so, 
“there is no occasion for a trial on the issue of Capitol 
Hill’s interest in the land by the Court as provided by 
both Sec. 16-639 (last sentence) and F.R.C.P., Rule 
T1A(h) (last sentence)” (Jt. App. 35). Appropriate 
orders were entered and this appeal followed. 
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* STATUTE AND RULE INVOLVED 


> The relevant portion of 28 U.S.C. sec. 2072 is quoted 
in the Argument, infra, p. 6. Rule 71A(h), F.R.C.P. 
provides : 


Rule 71A. Condemnation of Property. 


(h) Trial. If the action involves the exercise of 
the power of eminent domain under the law of the 
: United States, any tribunal specially constituted by : 
od an Act of Congress governing the case for the trial i 
y of the issue of just compensation shall be the tribunal 
! for the determination of that issue; but if there is 
no such specially constituted tribunal any party may 
have a trial by jury of the issue of just compensa- 
. tion by filing a demand therefor within the time al- 
| lowed for answer or within such further time as 
the court may fix, unless the court in its discretion 
orders that, because of the character, location, or 
quantity of the property to be condemned, or for 
other reasons in the interest of justice, the issue of 
. compensation shall be determined by a commission 
of three persons appointed by it. If a commission 
is appointed it shall have the powers of a master 
provided in subdivision (c) of Rule 53 and proceed- 
! ings before it shall be governed by the provisions of 
ri paragraphs (1) and (2) of subdivision (d) of Rule 
53. Its action and report shall be determined by a 
majority and its findings and report shall have the 
effect, and be dealt with by the court in accordance 
with the practice, prescribed in paragraph (2) of 
“yeaa subdivision (e) of Rule 53. Trial of all issues shall 
° otherwise be by the court. 


SUMMARY OF ARGUMENT 


I 


> The United States is not concerned with distribution 
of the lump sum representing the value of property it 
condemned among the possessors of various interests 
* therein. Hence, it takes no position on the question 
whether appellant does have such an interest. 
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II 


The United States is interested in the appellant’s ar- 
gument that the issue whether appellant has a com- 
pensable interest should be submitted to the jury. Under 
Rule 71A, F.R.C.P., which now controls procedure in 
condemnation cases in the District of Columbia, the only 
issue for the jury is the question of compensation and all 
other issues are to be decided by the court. This was 
likewise true under the procedure formerly applicable un- 
der the Act of March 1, 1929. 


ARGUMENT 


I 


The United States Has No Concern in the Distribution 
of the Amounts It Deposits in Court As Compensa- 
tion for the Lands Taken and, Therefore, Takes No 
Position on the Question Whether Appellant Has a 
Compensable Interest in the Property. 


One of the fundamental principles of federal condem- 
nation law is that when the United States pays into 
court the amount which represents the value of property 
as a whole its obligation to pay just compensation is 
discharged; it is unconcerned with distribution of that 
deposit among the parties that may be interested, i.e., life 
tenant and remainder man, landlord and tenant, mort- 
gagor and mortgagee, etc.; and it is not even entitled 
to notice of orders of distribution. United States v. Dun- 
nington, 146 U.S. 338, 352 (1892); Siaberman v. United 
States, 131 F.2d 715 (C.A. 1, 1942); United States v. 
Certain Lands in the Borough of Brooklyn, 129 F.2d 
O17, 579 (C.A. 2, 1942); United States v. 25.936 Acres of 
Land, Eitc., 153 F.2d 277 (C.A. 3, 1946); Meadows v. 
United States, 144 F.2d 751 ('C.A. 4, 1944) ; State of Texas 
v. Harris County Houston Ship C. N. Dist., 158 F.2d 
861, 863 (C.A. 5, 1946); Phillips v. Umited States, 
151 F.2d 645 (C.A. 7, 1945); State of Nebraska v. United 
States, 164 F.2d 866 (C.A. 8, 1947) ; United States v. Ada- 


44 
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mant Co., 197 F.2d 1 ('C.A. 9, 1952). As this Court stated 
in Carlock v. United States, 60 App.D.C. 314, 53 F.2d 926 
(C.A.D.C., 1931) all of the interests “should be combined 
in determining the value of the fee, after which the total 
value of the fee can be subdivided in satisfaction of the 
values fixed upon the various interests involved.” Since 
the amount payable by the United States cannot be af- 
fected by the outcome of the dispute between Capitol 
and the other defendants (see especially the Szlberman 
ease and the State of Nebraska case, supra) the United 
States takes no position on that question. 


II 


The District Court Properly Denied Appellant’s 
Claim to Jury Trial 


The District Court held that since, as a matter of law, 
appellant was not entitled to share in compensation there 
was no occasion for a trial. Appellant argues that under 


16 D.C. Code 632 that issue of law should have been sub- 
mitted to the jury (Br. 7-9). So far as this may relate 
solely to distribution the United States has no interest 
therein. However, the section cited relates to trial of 
the issue of compensation. The broad meaning sought to 
be given this section by appellant might well affect the 
compensation payable by the United States, if for no 
other reason than the confusion which an issue of law 
would cause to the compensation trial. Hence we be- 
lieve it is appropriate for us to state the reasons why 
we think the court’s conclusion was correct. 

The Federal Rules of Civil Procedure require the court 
to decide all questions except the amount of compensa- 
tion. When first promulgated the rules did not apply 
to condemnation cases except on appeal. Rule 81 (a) (7). 
However in 1951 Rule 71A became effective. It pro- 
vided that the Federal Rules should govern procedure 
for condemnation except as otherwise provided in the 
rule which then made detailed provision as to particular 
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matters including method of trial. Subdivision (h) gov- 
erning trial provided that “any tribunal specially con- 
stituted by an Act of Congress governing the case for 
the trial of the issue of just compensation shall be the 
tribunal for the determination of that issue * * *.” There 
follows the provision for determining compensation when 
no such Act governs. The section concludes “Trial of 
all issues shall otherwise be by the court.” By its terms, 
the rule applies to all United States District Courts and 
hence applies to the District of Columbia just as the 
other rules do, since the District of Columbia was, in 
the revision of the Judicial Code, expressly made one 
of the judicial districts. 28 U.S.C. secs. 41, 88. The Notes 
of the Advisory Committee show that the exception of 
tribunals “specially constituted by Act of Congress” 
specifically referred to the District of Columbia statutes. 
See Notes of Advisory Committee, 28 U.S.C. following 
section 71A. This exception demonstrates the committee’s 
understanding that, as in the case of the federal rules 
generally, they would otherwise govern District of Colum- 
bia proceedings.’ This is not, as appellant argues (Br. 
8), a question of implied repeal. It is an instance of ex- 
press supercession by authority of 28 U.S.C. sec. 2072 
which authorized the court to promulgate the civil rules 
and provided “All laws in conflict with such rules shall 
be of no further force and effect after such rules have 
taken effect.” 

The result would have been the same even if the 
Federal Rules were not applicable. The full text of 16 
D.C. Code section 632 shows that it was directed at the 
issue of compensation. It would be startling indeed to 
find that Congress had imposed upon a jury the duty of 
deciding legal questions. An examination of the entire 
Statute shows that it did not do so. In section 21 of 
the Act of March 1, 1929, 45 Stat. 1418, 1420, it declared 
the law, as stated above, that payment of the amount 


1The Advisory Committee’s report shows that they understood 
the District of Columbia jury provision to relate only to the issues 
of compensation. : 
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awarded into court constitutes payment of compensation, 
that distribution thereof is for the court and that the 
court “shall have power to determine and direct who 
is entitled to receive payment of the money so paid 
into the registry” (16 D.C. Code, sec. 639). The jurors 
take an oath impartially and to the best of their judgment 
to “ascertain, appraise and award just compensation”, 
sec. 12, 16 D.C. Code 630. Nothing is said as to any 
other issue. Section 14 itself, upon which appellant 
relies, provides that parties may except to rulings upon 
evidence, instructions and other rulings “as in other 
civil trials.” No provision is made for handling the extra- 
ordinary procedure of submitting an issue of law to the 
jury. Instead, section 15 (16 D.C. Code, sec. 633) says 
that the court shall charge the jury “as in other trials 
at law.” The procedures of other trials at law are like- 
wise adopted as to new trial (section 16, 16 D.C. Code, 
sec. 634) and as to appeals (section 20, 16 D.C. Code, 
Sec. 638). Finally, section 25 relating to pending pro- 
ceedings says that when commissioners have not been 
appointed the case shall proceed under this Act and “all 
evidence as to the value of the property condemned and 
taken shall be given before the court and jury as in this 
Act prescribed.” Here again nothing is said about sub- 
mission of legal issues to the jury. It is perfectly clear, 
we think, that the statute contemplated that the jury 
should determine value under instructions as to the law 
but that all other issues are for the court. 
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CONCLUSION 


We submit that for both of these reasons the court 
was the tribunal to decide whether appellant had a prop- 
erty interest entitling it to share in the compensation to 
be awarded by the jury. 


Respectfully, 


PERRY W. MORTON, 
Assistant Attorney General, 


ROGER P. MARQUIS, 
Attorney, 


Department of Justice, 
Washington, D. C. 


NOVEMBER 1957 
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